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Happy New Year members! Though  
by the time your reading this March 
edition and our first for 2013,the  
festive relaxation is over and we are 
well and truly back at work. Thank 
you for those who attended our Xmas 
function in December 2012, it was 
great to see so many long term  
members come out and network, 
exchange their thoughts, ideas and 
experiences amongst those still  
learning the ropes of property  
investment and tenancy management. 
It’s what an organization like this is all 
about and we endeavour to plan  
more functions.

I read an industry journal over the 
break with all the major real estate 
group’s CEOs and General Managers 
being asked their predictions for 2013. 
The ultimate question was asked... So 
what are our markets going to do? It 
was clear that confidence or the lack  
of would still be an issue. Job security  
a major driver of this. How can I  
mortgage up when I don’t know if I 
have a long-term salary? With a federal 
election on the cards for 2013 and 
most probably late in the year, it’s 
difficult to see much change  
occurring in real estate activity.   
Consumer confidence is key, it’s still 
lacking, people still nervous. Less 
credit card debt, paying down existing 
mortgages and less borrowing is more 
likely in a market like today where 
any signs of swift growth in property 
prices,in the short term, is unlikely.  
This is truly a buyers market and so  
it appears to remain in 2013.

Another challenging year ahead for 
both businesses and individuals. But 
those that are cashed up, look out for 
those buying opportunities. They are 
out there.  

First item already on the agenda by the 
O’Farrell government is reduction of 
“Regulatory Burden” more commonly 
known as red tape. 

Six Acts are under review to be  
potentially scrapped. Two of these  
affect landlords. The Landlord and 
 Tenant Acts of 1899 and 1948.  
Good lord!  
Well outdated, unnecessary and  
economically inviable? We think so  
and have made our comment and  
submission on behalf of our members’ 
best interests. The well known but  
dying species called the “protected 
tenant” falls under these Acts. Why 
should a landlord continue receiving 
a well below market rent and watch 
their property deteriorate? Shouldn’t 
our government be responsible for 
meeting the needs of the elderly and 
vulnerable and not the private sector?

NSW Boarding House operators still 
nervous and uncertain about the new 
Act. A new occupancy agreement will 
be mandatory. Our committee is to be 
involved on a key government panel. 
James Ruben, son of our committee 
member Susanne Gervay, joins our 
executive committee together with 
Peter Dormia and our boarding house 
sub-committee members to get this 
agenda as right as possible.

I welcome our new members and it’s 
great to see those who opted out as 
members, absent for many years, and 
came back to The POANSW as the  
leading non-government landlord 
group and source of knowledge and 
guidance to its members 

We look forward to the year ahead and 
hearing from our members. Remember 
this is your organization and your  
opinions, views and knowledge count. 
Your feedback is welcome anytime; 
write to us - info@poansw.com.au  

Kind Regards,
J. Gilmovich

PRESIDENT’S REPORT
JANuARY - MARCH 2013
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PROPERTY OWNER’S ASSOCIATION OF NSW INC.

invites you to...
The Property Owners Association of NSW 

 

Notice of Annual General Meeting 2013  
(Members only) 

 

  + Special Guest Speaker 
 
 

 
 
 

WHEN: 1st May 2013 
 

WHERE: The Hughenden Hotel, 14 Queen Street Woollahra 
 

TIME: AGM: 5:30pm – 6:30pm 
                 Guest Speaker: 6:30-7:30pm 

 

Following on, we will have finger food and drinks (beer,wine  
and soft drinks) to end the night (roughly around 9:00pm) 

 

COST: Complimentary to our members 
 

RSVP: No later than 20th April 2013 
Please phone The Hughenden Hotel to advise your attendance. 

 Ph. 9363 4863 or email reservations@thehughenden.com.au

AGM AGENDA  
1. Apologies 

2. Minutes of previous meeting 
3. Treasurers Report/financials & membership status (year ending 31 Dec 2012) 

4. Review of the POANSW activity over the past year 
5. Nominations for and election of Office Bearers and Committee of Management 

6. General Business  

 
NOMINATIONS FOR COMMITTEE OF MANAGEMENT 

 Nominations for Committee of Management will be accepted verbally prior to  
the election. Executive Positions open: President, Vice president, 2nd Vice  
President, Treasurer, Secretary plus spaces for committee of management.  

Financial members only are eligible for nomination.
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LAND TAx

WHAT IS LAND TAx?

Land tax is a tax levied on the owners of land in  
NSW as at midnight on 31 December of each year. In 
general, your principal place of residence (your home) 
or land used for primary production (a farm) is exempt 
from land tax. You may be liable for land tax if you own 
or part-own:

•	 Vacant land, including vacant rural land
•	 Land where a house, residential unit or flat has  

been built
•	 A holiday home
•	 Investment properties
•	 Company title units
•	 Residential, commercial or industrial units,  

including car spaces
•	 Commercial properties, including factories,  

shops and warehouses
•	 Land leased from state or local government.

LAND TAx RATES AND THRESHOLDS

2013: The Valuer General has determined that the land 
tax threshold for the 2013 land tax year is $406,000. 
The premium land tax threshold for the 2013 land tax 
year is $2,482,000.

2012: The Valuer General has determined that the land 
tax threshold for the 2012 land tax year is $396,000. 
The premium land tax threshold for the 2012 land tax 
year is $2,421,000.

2011: The Valuer General has determined that the land 
tax threshold for the 2011 land tax year is $387,000. 
The premium land tax threshold for the 2011 land tax 
year is $2,366,000.

INquIRY INTO LAND VALuATION 
SYSTEM LAuNCHED bY  
PARLIAMENT NSW

THE VALuATION SYSTEM IN  
PubLIC ADMINISTRATION

By way of background, land tax and council rates are 
wealth-based taxes that are levied on the value of real 
property held by a legal entity. 

In this country, all states and territories, except the 
Northern Territory, levy land tax and, while rates vary 
from state to state, the systems are broadly consistent. 
It should also be noted that land tax revenue is  
significant for the state, as it represents 12% of  
the tax base. This is also broadly in line with  
other Australian jurisdictions.

This inquiry is a current Parliamentary inquiry  
conducted by the Valuer-General Committee.  The  
Committee will investigate the extent to which the  
current land valuation system delivers transparent,  
efficient, equitable and consistent outcomes for  
stakeholders. This includes monitoring and  
reviewing the exercise of the Valuer General’s  
functions with respect to land valuations under  
the Valuation of Land Act 1916 and the Land Tax  
Management Act 1956. This committee has invited  
the POANSW as a key stakeholder to make a  
submission on behalf of its members raising their  
concerns surrounding the methodology and practices 
of the Valuer Generals method to the extent to which 
the current land valuation system delivers on the  
above 4 pillars.

By the time you are reading this article the The  
POANSW Land Tax Sub Committee would have made 
their submission which closed on 8/3/13. The joint  
parliamentary committee’s promise is to conduct 
several meetings with stakeholders who have made 
a submission to discuss the issues they have raised 
before placing their recommendations to the VG  
department. We will keep you posted to any outcome.
 

For more information please visit: 
www.parliament.nsw.gov.au/valuergeneral 
or phone 02 9230 2354.

NEW bOARDINg HOuSE  
LAWS ARE COMINg
 
The Consumer, Trader and Tenancy Tribunal (CTTT) will 
shortly be able to determine boarding house disputes. 
This new jurisdiction is provided for in the Boarding 
Houses Act 2012 which is commencing in stages  
during 2013.  The Act provides a framework to  
protect the occupancy rights of residents living in 
boarding houses.
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Enforceable occupancy rights for boarding house  
residents will include:

•	 Accommodation that is reasonably clean and  
secure, and in a reasonable state of repair

•	 Notification of boarding house rules and  
utility charges

•	 Quiet enjoyment of the premises
•	 Four weeks written notice of occupancy  

fee increase
•	 Written receipts for any money paid to  

the proprietor
•	 Reasonable written notice of eviction with clear 

reasons why the occupancy is terminated
•	 Refund of security deposit within 14 days of end  

of occupancy, less allowable deductions
•	 Access to recover goods and fixtures after end  

of occupancy.

The CTTT’s jurisdiction regarding these disputes is 
expected to start by mid 2013.  These disputes will be 
dealt with in the General Division. 

All boarding house operators are required to register 
with NSW Fair Trading by 30 June 2013.  Contact Fair 
Trading on 13 32 20 for information about the new 
boarding house laws. 
 

For more information,please visit:  
http://www.fairtrading.nsw.gov.au/Tenants_and_
home_owners/Boarding_houses.html

 
bOARDINg HOuSE REgISTER

Only the following basic information from the register 
will be made publicly available:

•	 The name and address of the boarding house
•	 The name and the residential or business address  

of each proprietor of the boarding house
•	 Whether the boarding house is a general boarding 

house or an assisted boarding house.

While NSW Fair Trading will host the register,  
enforcement of the registration requirements will  
be undertaken by local councils.

WHAT IS A REgISTRAbLE bOARDINg HOuSE?

A registrable boarding house is either:

•	 A general boarding house - accommodating  
five or more paying residents (excluding family 
members of the proprietor). It does not include 
hotels, motels, backpackers’ hostels, aged care 
homes or other exclusions in the Act, or 
 
 
 

•	 An assisted boarding house - accommodating two 
or more persons with additional needs. A person 
with additional needs is someone who has an  
age related frailty; a mental illness and/or an  
intellectual, psychiatric, sensory or physical  
disability. In addition, they need support or  
supervision with daily tasks and personal care  
such as showering, preparing meals or managing 
medication. Assisted boarding houses are licensed 
by ADHC.

WHAT DO bOARDINg HOuSE  
OPERATORS NEED TO DO?

Registrable boarding houses will be required to  
register with NSW Fair Trading by 30 June 2013. While 
the registration laws start on 1 January 2013, existing 
boarding houses have 6 months to register.

In order to register, boarding houses should  
complete the Boarding House Registration Form   
which is attached to this journal and forward it to  
the address on the form together with the $100  
registration fee. Alternatively, the form can be lodged  
at a Fair Trading Centre.

If you are registering by mail, your options for paying 
the registration are cheque (personal, business or bank 
cheque) or money order (available from post offices). If 
you are paying at a Fair Trading Centre, you can pay by 
cash, cheque, EFTPOS or credit card.

The details on the form will be recorded on the  

Boarding House Register.

HAvE yOU viSiTED THE MEMBERS ONLy  
SECTiON Of OUR WEBSiTE fOR SOME  

USEfUL RESiDENTiAL TENANCy  
DOCUMENTS TO DOWNLOAD  

fREE Of CHARGE?  
 

CLiCK ON “MEMBERS” ... ”TENANCy fORMS”  
 

EASy!
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Revenue Ruling No. LT 91

Exemption – Land Used and 
Occupied Primarily for a Boarding 
House – 2013 Tax Year
Section 10Q Land Tax Management Act 1956

Ruling no. Issued date Dates of effect Status

From To
LT 91 21 December 2012 01  /  01  / 2013 31  /  12  / 2013 Relates to the 2013 land tax year only. 

See LT 89 for the 2012 tax year.

Preamble

1. Where land is used and occupied primarily as a boarding house, an exemption from land tax or 
a reduction in the land value of the land is available if guidelines approved by the Treasurer are 
met.

2. The purpose of this ruling is to outline the approved guidelines applying to the 2013 tax year,
to explain the conditions that entitle the owner to claim an exemption or a reduction in the land 
value and to provide a declaration to be completed by owners who claim the concession.

Guidelines Approved by the Treasurer

3. The guidelines under which a NSW boarding house is exempt from land tax for the 2013 tax 
year are as follows:

(i) Land anywhere in NSW that is used as the site of a boarding-house will be entitled to an 
exemption from land tax for the 2013 tax year if, during the whole of the year ended 
31 December 2012, in respect of at least 80% of the accommodation available to boarding 
house residents:

(a) occupation was by long term residents (as defined); and

(b) where full board and lodging was provided, the maximum tariff charged per room 
was no more than*:

$332 per week for single accommodation; or
$552 per week for family or shared accommodation;

or where less than full board and lodging was provided, the maximum tariff charged 
per room was no more than*:

$221 per week for single accommodation; or
$368 per week for family or shared accommodation.

(ii) Where the requirements of paragraph 3(i) above were not met because the land was used 
as a boarding house for only part of the 2012 calendar year, the land will qualify for 
exemption if:
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(a) at least 80% of the accommodation that was actually occupied during the period of 
operation as a boarding house in 2012 was occupied by long term residents; and

(b) at least 80% of the accommodation available to boarding-house residents during the 
period of operation as a boarding house in 2012 was either occupied or was available
for occupation at tariffs within the limits shown in paragraph 3(i).

(iii) The owner must provide a statutory declaration stating that, in respect of at least 80% of 
the accommodation available to boarding house residents, the tariff for each room for full 
board and lodging during the whole of 2013, will not exceed*:

$341 per week for single accommodation or
$566 per week for family or shared accommodation

or where less than full board and lodging is provided, the tariff for each room will not 
exceed*: 

$227 per week for single accommodation or 
$378 per week for family or shared accommodation.

{*Tariff rates do not include GST.}

4. For the purposes of these guidelines,

"boarding house" means premises which:

(i) are used in the course of conducting a business of letting rooms to boarders or 
lodgers; and

(ii) contain at least 3 separate rooms or suites of rooms which are available for 
letting; and

(iii) are used and occupied by at least three (3) long term residents who:

(a) are not members of the family of the owner or manager; or

(b) are not directors or shareholders or members of the family of a director or 
a shareholder of a company if the company is the owner; and

(iv) are not premises which are licensed under the Liquor Act 2007; and

(v) are not used and occupied by persons who are subject to a Residential 
Tenancy Agreement under the Residential Tenancies Act 2010; and

(vi) are not premises used as a backpacker’s hostel, serviced apartment or tourist 
accommodation.

“Family or shared accommodation” means a room or suite of rooms jointly used and occupied by a 
family or a group of persons under one agreement between the owner or operator of the boarding 
house and the family or group.

“Family” includes a couple, whether or not married to each other.

“Long term resident” is a boarder or lodger who, during 2012, uses and occupies a room or a bed 
for a period of at least 3 consecutive months or for periods which total at least 3 months.
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“Room” means an area of a boarding house surrounded by 4 walls, with or without windows, 
containing 1 or more beds.

“Single accommodation” means a bed or a room used and occupied solely by one person under an 
agreement between the owner or operator of the boarding house and the person.

“Suite of rooms” means 2 or more rooms let to a family or a group of persons under a single 
agreement between the owner or operator of the boarding house and the family or group.

5. For the purposes of paragraph 4(iii) above, a member of the family of the owner or manager or 
a member of the family of a director or shareholder means a person who may be entitled under 
the Succession Act 2006 to an inheritance should the owner, manager, director or shareholder 
die intestate.

Ruling

6. If only part of the land or only part of the premises were used for a boarding-house, a pro rata 
reduction in the land value of the land will be calculated.  If the premises are a single building, 
the reduction in land value is to be made on a floor area basis.  Otherwise the reduction is to 
be made using the ratio of the land area used and occupied as a boarding house to the total 
area of the land.

7. Owners must apply for exemption by completing part A and either part B or C of the standard 
declaration.  The application should be lodged as soon as possible but within 30 days after 
receiving a notice of assessment which includes the land, by posting to the Chief 
Commissioner at the following address :-

Office Of State Revenue
Client Services Division
GPO Box 4042
Sydney NSW 2001

or, alternatively, the application may be lodged at any branch of the Office of State Revenue 
from where additional copies of all forms are available.

8. Records of owners who claim concessions are regularly audited by the Office of State 
Revenue. Documentary evidence supporting the information in parts A, B or C of the 
declaration must be retained and produced for inspection, if requested.

Tony Newbury
Chief Commissioner of State Revenue
21 December 2012
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NSW REVIEW OF  
REguLATORY buRDEN 

An issues paper has been publicly released which  
outlines legislation that has been identified by the 
NSW Government as potentially being either  
superfluous to the ongoing regulation of a fair and 
efficient marketplace or as no longer being the best 
means of achieving the public policy goal that the  
law was originally designed to meet. 

The six Acts are:
1. Consumer Claims Act 1998
2. Fitness Services (Pre-Paid Fees) Act 2000
3. HomeFund Commissioner Act 1993
4. Landlord and Tenant Act 1899
5. Landlord and Tenant (Amendment) Act 1948
6. Warehousemen’s Liens Act 1935

In particular POANSW was requested to make  
comment about the viability of The Landlord and  
Tenant Act of 1899 and 1948.

Landlord and Tenant Act 1899  Background 

This Act once applied to all tenancies in NSW. The  
Act was effectively replaced by specific residential  
tenancies legislation in the 1980s with the passing  
of the Residential Tenancies Act 1987, and later the 
Residential Tenancies Act 2010. While the 1899 Act 
also deals with tenancies of a commercial or  
agricultural nature, specific laws covering these  
types of tenancies have also been introduced.

A number of provisions in the Act have been repealed 
over the years and the legislation now only contains  
a small number of provisions, mainly dealing with  
eviction processes in the Local Courts. The modern day 
tenancy laws (most recently updated in the Residential 
Tenancies Act 2010) provide for eviction through the 
Consumer, Trader and Tenancy Tribunal, rather than 
through the courts.

The Act has no practical application or relevance in 
today’s society where there are specific laws dealing 
with residential, retail, agricultural and other forms of 
tenancies. The Chief Magistrate of the Local Courts has 
advised that cases under the Act are very rare; the 
Courts have details of only three matters under this 
Act in the last five years, each of which appear to have 
been misguided applications with none proceeding  
to hearing and all being settled out of court. 

Two applications related to commercial or  
non-residential premises, while the other related  
to an attempt to address the rent arrears of a  
boarder/lodger. 

The Act should not be retained unless there is a valid 
policy reason for keeping it. It is unclear why the  
legislation was not repealed when the 1987 tenancy 
laws were first introduced. This may have been to  
allow the law to continue to apply to termination  
proceedings on foot in the court system at the time.

The POANSW proposes that the Act be repealed.

Landlord and Tenant (Amendment) Act  
1948 Background

This Act was introduced as a post World War II  
measure to provide rent control and security of tenure 
for tenants, particularly servicemen and their families. 
‘Protected tenancies legislation’, as it was known, was 
initially introduced by the Commonwealth as an  
emergency measure. It was retained by the States  
after the war to address severe housing shortages 
at the time. Only NSW and Victoria retain these laws. 
Victoria is considering repealing its legislation and  
creating savings and transitional provisions for  
existing protected tenants. 

Although the Act is called an ‘Amendment Act’, it is 
a stand alone piece of legislation providing special 
rights for a small class of tenants. It is unknown and 
unquantifiable as to how many “protected tenants” 
there really are.

The objectives of the Act do not align with current 
policy, which enables landlords to set rents based  
on the prevailing market,terminate tenancies once  
the fixed term of a lease has expired, and requires  
properties to be maintained in reasonable condition. 

Landlords are not responsible for maintaining and 
repairing ‘protected’ premises as they cannot charge 
market rents.

A series of amendments over the decades reduced  
the Act’s coverage significantly. The law was last 
amended to prevent tenancies created after 1 January 
1986 from having ‘protected’ status. It is unknown  
whether any protected tenancies still exist in NSW.  
Previous attempts to identify them have been time  
consuming but unsuccessful however, eight fair rent 
determinations under the legislation have been made 
since 2005.
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While it is possible that no protected tenancies  
remain, some Stakeholders like the Tenants Union 
of NSW have expressed concern that, if there are 
some,removing the legislation would put these  
tenants at risk of significant rent increases or eviction. 
The absence of accurate and reliable data on  
protected tenancies makes it impossible to contact 
and consult with affected parties. These difficulties 
have meant that the Act has remained on the statute 
books even though it has become redundant and no 
longer serves the public interest. 

The original policy objectives of the Act to provide 
post war protection during extreme housing  
shortages are no longer relevant. 

issues to Address

Alternatively, two options for streamlining the  
legislation could be considered:  

1. The Act could be streamlined to retain just  
the key protections against rent increases and  
termination, re-drafted in plain-English to simplify 
the legislation.

2. The Act could be repealed and its key provisions 
placed in the mainstream tenancy laws, most likely 
in a self contained schedule to effectively separate 
it from the general tenancy laws.

The POANSW proposes that the Act be repealed and 
that the current 2010 Residential Tenancies Act has 
provisions in it to deal with long term tenancies.

Latest Residential vacancy Rates NSW (%)
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 A LANDLORD’S DuTY OF CARE - 
PRESENCE OF ASbESTOS

An owner of leased premises has a legal obligation to 
ensure that the property leased out by them is safe.

The primary duty of the Landlord in these  
circumstances will be normally limited to:

•	 Defects that existed at the time the tenancy  
commenced or was renewed.

•	 Defects of which the Landlord knew or ought  
to have known that arose during the term of  
the tenancy.

Landlords of rental properties which contain asbestos 
or other hazardous building materials are required  to 
arrange for an asbestos audit to be undertaken and  
to comply with the provisions of the audit report  
once completed.

If a Landlord is unsure as to whether or not there  
may be any asbestos in the premises it will be the 
Landlord’s responsibility to check this and pay for the 
audit/report.

In order to protect themselves, Landlords should  
at the commencement of each tenancy or a lease 
renewal, undertake an inspection to ensure that the 
premises are in a safe condition if there is any doubt 
that there exists an issue that may be potentially 
harmful to the occupant of the premises.
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Any works that are to be undertaken by a Landlord 
must be done in a competent and professional  
manner by a qualified licensed trades person. Do  
not attempt to determine whether there is asbestos  
present by doing your own research on the internet 
and guessing whether there is or there isn’t presence 
of asbestos.

If a property is managed on behalf of the Landlord  
like through an agent, it is important that the  
Managing Agent as part of its obligation assume the  
responsibility for inspections and to notify Landlords 
of any repairs or maintenance which are the  
Landlord’s responsibility.

A recent CTTT (tribunal) order where by 2 days 
into a tenancy a mother and her daughter moved 
into a premises,discovered what she thought was 
asbestos(confirmed by an asbestos auditor by way 
of a report) received orders terminating the tenancy 
agreement,full refund of rent and bond, even though 
the managing agent wanted for the tenant to pay  
break lease costs. The tribunal member said in his  
determination  that “it was not whether the landlord  
or agent knowingly knew about the presence of 
 asbestos at the premises but the mere fact of the  
existence of it” that was deemed a breach of the  
tenancy and allowed the tenant to serve notice  
on the landlord/agent winding up the tenancy.

STRATA LAWS  
REFORM REPRESENTATION
 
The POANSW made a submission last year on behalf  
of its members raising concerns and making proposals 
for the strata title laws overhaul in NSW. Post this  
submission, The Hon. Anthony Roberts MP, Minister 
for Fair Trading has invite the POA to participate in a 
roundtable meeting to help progress possible reforms 
to strata and community laws.
 

The roundtable will be held at NSW Fair Trading’s  
offices at the McKell Building, 2-24 Rawson Place,  
Sydney. The subject of the roundtable will be  
Governance and dispute resolution (including by-laws) 
This is a broad topic and the idea will be to focus on  
the tools and processes for managing disputes and  
ensuring transparency and inclusion.

Issues like what powers should the executive  
committee have to take direct action and what checks 
and balances should be in place will be explored.  
The minister hopes that key stakeholders around  
the table discuss possible reforms that can further  
understanding of the impacts of policy change and 
develop consensus, where possible.
 

We welcome to the POANSW committee Simon  
Ruben who will be a co-opted member, has years  
of experience on strata title matters. Simon will be  
representing the POANSW and its members at this 
meeting and any future to make representation on  
the strata laws reform. We will keep you posted on  
any outcomes.   

PORTAbLE POOL SAFETY  
AWARENESS CAMPAIgN

The Sydney Children’s Hospitals Network (SCHN)  
state-wide portable pool safety campaign “Kids Can 
Drown Without a Sound” was launched today by the 
Minister for Health for English and non-English  
speaking community groups. The campaign was  
developed after experts were concerned by the 
number of children experiencing drowning and near 
drowning incidents in portable swimming pools.

The English campaign brochure, poster and checklist 
that have been produced to raise awareness among 
the community of the safety issues and fencing  
requirements associated with portable pools are  
attached in this email. 

Additional printed copies of the posters and brochures 
in English, Arabic, Traditional Chinese, Simplified 
Chinese, Korean and Vietnamese are available free of 
charge when you complete the attached order form 
which is also available on the Kids Health website. 

All of the resources are available to download at 
http://kidshealth.schn.health.nsw.gov.au/projects/
drowning-prevention/inflatable-and-portable-pools 

We would appreciate  your help in sharing this  
message with as many people as possible. Your help 
will prevent further children attending our hospitals  
as a result of drowning and near drowning.
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A summary of the key portable pool safety messages 
being promoted this summer include: 

•	 Small pools should only be used if you will  
empty and store them away after each use.

•	 Use larger portable pools only if you are willing  
to fence them.

•	 Fines apply if you do not have a four sided fence 
around any pool that can be filled with more than 
30cm of water (the size of an average ruler)

•	 Inflatable and portable pools are not toys and  
children under the age of five should be  
supervised by a responsible adult at all times.

Your assistance in promoting this important child safety 
issue and the resources available is greatly appreciated.

For further details please contact: 

Erin Simmonds, Health Promotion Officer, Kids Health
T: 9845 3564
E: Erin.Simmonds@health.nsw.gov.au 

TOP END PROPERTY SELLERS  
RECEIVE gOVERNMENT  
ASSISTANCE WITH TIMELY  
CHRISTMAS LEgISLATION

A new migration program will allow those with $5 
million dollars investment capital to skip over skilled 
migration requirements.

Wealthy foreign nationals who can bring $5 million 
dollars to Australia will be allowed to bypass the skilled 
migration system.

The Department of Immigration and Citizenship’s 
(DIAC) Significant Investor Visa, or the so-called “golden 
ticket” visa, commences today.

It relaxes requirements such as English proficiency and 
a minimum stay in Australia, in return for capital input 
in a list of endorsed investments.

The government will reportedly allow 700 wealthy  
investors into the country, with a potential of $3.5  
billion dollars’ worth of investment to the  
Australian economy.

The Minister for Immigration and Citizenship,  
Chris Bowen MP, said the new visa is consistent with  
countries such as the United Kingdom, Canada and 
New Zealand, which provide for migration on the basis 
of investment of a specified size and conditions.

The Significant Investor Visa is an important new tool 
in the armoury of Australia’s financial services sector as 
Australia looks to compete in our region for high wealth 
and high skilled migrants and the capital that comes 
with them.

This is really great news for top end sellers. Even a  
handful of new buyers from this source will make a  
difference, bringing back confidence in the sector.  
Hopefully we will see sellers listing their properties  
in the New Year.”

Rob Forde, CEO of Harcourts NSW, says, “I see this as 
being a good thing for Australia with the benefits not 
just to the top end market but the economy in general, 
which will have a flow on effect across a number  
of markets.

“High net worth investors will generally have sound  
entrepreneurial and business experience which will 
help to further drive the economy. There are  
requirements for the investors after their purchase  
to spend at least 40 days per year in Australia for the 
time they hold the visa, helping to contribute to  
local economy.

“Regardless, if the investors stay in Australia they will 
continue to pay taxes on their Australian property 
(stamp duty, rates and land tax), which will help in  
the continued development of infrastructure and  
contribute towards state budgets which are in  
need of increased revenue,” Mr Forde added.

bACkYARD PERILS

bY ANNETTE HALL, CLAIMS MANAgER,TERRI SCHEER 
LANDLORD INSuRANCE bROkERS

The moral of this story is that the average backyard can 
be a dangerous place.  

Even my own home has ancient pavers that become 
covered in patches of moss during the cold and wet 
winter months we experience here in Adelaide. A  
couple of years ago I slipped on the moss and fell flat  
on my face, with my nose being the first point of  
contact with the ground!  

Fortunately, this only resulted in a slight fracture of my 
nose, but the resulting concussion and black eyes kept 
me indoors for a few days!

An important feature of both our Landlord Preferred 
and Residential Building policies is the “Liability to  
others” section. 
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Cover is provided up to $20,000,000 for any claim or 
series of claims arising out of any occurrence which you 
did not expect or intend to happen and which causes:
•	 Death or bodily injury to other people, or
•	 Damage to other people’s property.

Recently, we settled a liability claim for injuries and 
costs incurred when a heavily pregnant tenant fell after 
stepping onto cracked and uneven concrete in the 
backyard of a rental premises.  

Fortunately, the tenant’s unborn baby was unharmed 
by the fall, however she suffered a badly sprained  
ankle and needed crutches for several weeks.  As the 
tenant was incapacitated and unable to care for herself 
and her other children, additional costs were incurred 
for a carer to provide assistance to the family.

NSW LICENSEES FACE MANDATORY 
INDEMNITY INSuRANCE
  
Real estate licensees in NSW will be required to have 
mandatory professional indemnity insurance from 1 
January next year. 

“The introduction of mandatory professional  
indemnity insurance is a win for consumers and a win 
for the profession, and is the result of many years of 
persistent lobbying by Real Estate Institute of NSW 
(REINSW),” the REINSW said in a statement.

According to the Property, Stock and Business Agents 
Amendment (Professional Indemnity Insurance)  
Regulation 2012, licensees will be required to hold 
cover of at least $1 million for any one claim and not 
less than $3 million in the aggregate for all claims made 
during the period of insurance, the REINSW said.

“Although the new regulation commences on 1  
January 2013, in order to allow time for uninsured 
licensees to obtain compliant professional indemnity 
insurance coverage, the requirement for mandatory 
insurance will not take effect until 1 July 2013,” the 
REINSW added.

The new requirement follows a similar move by the 
REINSW, which made its members have $2 million in 
mandatory indemnity insurance from 1 July this year.
REINSW CEO Tim McKibbin said in September that most 
consumers would assume that this cover would already 
be in place.

“I believe it would come as a complete surprise to many 
consumers that real estate agents in New South Wales 
have, until now, not been required to carry this type of 
insurance,” he said.

TERMINATINg A TENANCY  

Other than in circumstances where there has been  
a breach, a landlord will generally only terminate a  
tenancy if they have a need to use or demolish the 
property, or they have sold or are intending to sell. 

In these circumstances it is important that the  
termination notice is correct in its form and is served 
in the right manner. The notice must include certain 
information, as set out in section 82 of the Residential 
Tenancies Act 2010. 

In accordance with section 82, a termination notice 
must set out: 
•	 The residential premises concerned; 
•	 The day on which the residential tenancy  

agreement is terminated and by which vacant  
possession of the premises is to be given; and 

•	 The grounds for the notice.
 

A termination notice must be made in writing and 
signed by the party giving the notice, or the party’s 
agent. The time periods for the notice will depend  
upon whether the tenancy is still within the fixed term 
of a lease or on a continuation clause after the end of 
the fixed term. 

Let’s look at the notices separately. 

Ending a fixed term tenancy 

The notice ending a fixed term tenancy must give a 
minimum of 30 days’ notice and must be served before 
the end of the fixed term. 

The notice can be served on the last day of the fixed 
term, if it is served personally or hand delivered in an 
envelope to the tenant’s letter box. The notice cannot 
be placed under the tenant’s front door. This is  
considered an invalid service of a notice. 

The notice can also be faxed to the tenant if the tenant 
has nominated a fax number for service of notices on 
their tenancy agreement or in writing. 
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Sale notice (minimum 30 days’ notice) 

A sale notice can only be served after exchange of 
contracts for the sale; it cannot be served during the 
cooling off period. 

The notice can be served during the fixed term of the 
tenancy, but the vacate date must be after the end of 
the fixed term. A tenant is liable to pay rent to the end 
of the fixed term, but may vacate and return the keys 
with no further obligation to pay rent any time after the 
fixed term has ended. 

If a sale notice is served on a tenant during a periodic 
tenancy, the tenant can vacate any time after the notice 
is served and only pay rent until the keys are returned. A 
30-day sale notice may be served on a long-term tenant 
who has resided in the property for 20 years or more. 

Terminating a long-term tenant who has lived in  
the property for 20 years or more 

When terminating a long-term tenant, you do not  
serve notice on the tenant. Rather, you simply apply  
to the CTTT for a hearing to end the tenancy. The  
Tribunal must give the tenant a minimum of 90 days’ 
notice to vacate and may give them more time  
depending on the tenant’s circumstances; however,  
you will know the vacate date at the hearing. 

This does not apply if the property is sold. In such  
circumstances, you should serve a normal 30 days’ sales 
notice, even if the tenant has been in the property for 
20 years or more. 

Ending a periodic tenancy (tenancy of a  
continuation clause) 

The minimum notice period when ending a periodic 
tenancy is 90 days. Once again, that is the minimum 
notice. Unfortunately for landlords, the tenant may  
vacate any time after service of the notice and only  
pay rent until the day keys are returned without having 
to give any notice. 

Best practice when serving termination notices 

Communicate with the tenants 
Proof of service is vital for any notice. Unless the  
notice was delivered personally, contact the tenant and 
confirm that it has been received. It will be of no use 
waiting until the last week of the notice period to find 
out that the tenant has not received it. If you serve the 
notice personally, take another person as a witness or 
have the tenants sign and date your copy of the notice 
confirming service. 

If you put the notice in an envelope in their letter box, 
a witness is best or at least a photo showing the date 
and your hand putting it into the letter box. Make diary 
notes of your confirmation with the tenant that they 
have received it. If mailed, you should record the date  
of posting in your office mail book (only use normal 
mail, not registered post or next day delivery). 

Time periods 
Note all time periods for notices are a minimum  
number of days. There is nothing stopping you giving a 
longer period of notice, especially if the tenants are still 
in a fixed term agreement where they are liable to pay 
rent to the end of the fixed term of the tenancy.  
However, this may not be such a good idea when you 
give a 90 day notice or 30 days’ sale notice, as the  
tenant may vacate at any time after receiving the  
notice and only pay rent until the property is  
vacant and the keys are returned. 

It is also good  to add an extra few days to the notice 
period so that you are positive that the notice period is 
correct. Imagine finding out, after waiting 90 days for a 
tenant to vacate and after lodging an application to  
the CTTT for a hearing, that you had miscalculated the  
days and the notice is invalid. If you are unsure, have  
someone else also count the days for you before  
serving the notice.  

AuSTRALIAN PROPERTY INVESTOR 
MAgAzINE INTERVIEWS  
JOHN gILMOVICH 

THE PROS AND CONS OF buYINg AN INVESTMENT 
PROPERTY WITH OR WITHOuT A TENANT

Q.  What do you think the pros are of buying a  
property, with a tenant already in place? 

A. Buying a property with a tenant already in it  
assures the purchaser of instant  rental income come 
settlement day. A purchaser also already knows what 
the rental income is likely to be and can forecast a 
budget accordingly. There is no vacancy period,loss of 
income or marketing costs associated with sourcing a 
new tenant.  

Q. What are the cons of doing this? 

A. If for example you are buying to renovate the  
property or plan to move into it in the short term a 
tenant on a fixed term lease can be an obstacle to your 
plans. There is actually no way of removing a tenant or 
asking them to leave during a fixed term unless either 
of the following occurs:



The Property Owners’ Association of NSW  I  March Journal              19

1. The tenant mutually agree’s to vacate or
2. The tenant has breached the tenancy agreement 

e.g. Non-payment of rent or damaging  
the property.

Q. What should a would-be buyer consider, when 
thinking about buying a property with a tenant  
already in place?

A. Firstly make sure that the contract of sale is  
subject to tenancy and not vacant possession. Check 
the terms of the tenancy agreement, which should be 
included as part of the contract of sale, including any 
additional terms that may have been added to the  
tenancy agreement.

Is the rental income sufficient enough in relation to 
your budgeting? On a fixed term lease,this is the  
maximum rent that you’re going to receive. On a  
periodic agreement (expired tenancy) is there scope to 
review the rent according to current market condition?

Get a copy of the tenants payment history from the  
selling agent or vendor. Is this in order? Or is there a 
history of rental arrears? The tenant may be currently 
several weeks behind and may be subject to  
tribunal proceedings. 

This is a crucial step majority of buyers fail to investigate 
only to find out post settlement date that the tenant is 
in fact in arrears. This now becomes your problem  
to resolve!

Is there any evidence of regular inspections carried  
out at the property? Have you seen these reports  
including the entry condition report of the  
property. The condition report is a part of the  
tenancy agreement. 

Was it included in the contract of sale? If not,then ask 
why not? Is the vendor or agent hiding something 
about the property that could have been noted by  
the tenant e.g. Damp/mildew issues.

Who is the tenant? Were references checked and  
verified prior to the tenant taking occupation. Can 
these be provided to you to site. I would be curios to 
find out the tenants current employment status. Does 
the tenant earn enough to cover the rent? 

Remember as a purchaser you have absolutely no idea 
who is actually living in your property unless you do 
your research. This is your due diligence obligation.  

Q. What would your advice be if someone wanted 
to sell a property but then rent it out from the new 
buyer? What should that person consider?

A. A “lease back” as it is commonly known in the  
industry is not an unusual situation to consider. It is 
very convenient for the vendor and in particular  
favourable for the purchaser. Both parties are in a  
win/win situation. Its instant accommodation for the  
vendor without the pressure, search and cost of moving 
into another property and immediate rental income for 
the purchaser. Stay away from verbal or handshake type 
agreements and treat the tenancy like any other. I.e. 
Agree on a rental amount, draw up an official tenancy 
agreement, collect the appropriate amount of bond, 
and have the rent paid advance. All of this to be done 
before you settle on the property.

Q. What are some of the stories you have heard, i.e. 
What can go wrong?

A. Our association receives too many horror stories 
mainly from D.I.Y. landlords who have taken short cuts 
or have not complied with legislation. Some good  
examples of these have been... 
•	 Verbal or handshake agreements where no  

proof of tenancy existed
•	 No bonds paid or 
•	 Bonds required to be paid by instalments, but  

never paid off
•	 No condition reports or periodic inspections  

carried out during long term tenancies to find  
their property destroyed by the tenants

•	 Use of unlicensed tradespeople to carry out  
repairs and maintenance work on their property or  
landlords actually carrying out repairs themselves 
(with no qualifications to do so) and tenants being 
physically harmed as a result

•	 There are many more! 

Q. is it usually better to have a tenant in place? Why? 

A. That is a personal decision that has to be made by 
the purchaser based on their own preference and what 
they intend to do with that property. But if its simply a 
matter of keeping it rented for a period of time then the 
answer is yes. It will save you time and money to have a 
tenant already in place and there is nothing  more  
reassuring then that.

Q. Do you personally prefer to buy properties  
with a tenant in place? (i’m told you own  
some investments…) 

A. Providing my due diligence has checked out, yes.
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